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History and Overview

• In December 2011 Citizens requested an outside legal opinion as to whether it was
permissible under Florida law to charge new policyholders the full actuarially indicated
rates.
• The outside legal opinion stated that “the applicable statutes and rating principles would
permit Citizens…to charge new policyholders the approved actuarially appropriate rate,
while applying the statutorily mandated limit on increases only to renewing policyholders.”
• In July 2012 the Board decided not to move forward with asking the Office of Insurance
Regulation (OIR) to consider actuarially sound rates for new business.
• In June 2020, Senator Jeff Brandes asked that Citizens again consider recommending to OIR
that new customers be charged the fully indicated actuarial rate.
• Following receipt of this formal request from Senator Brandes Citizens again sought outside
legal advice and confirmed that the previous opinion had not changed.
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Impact on Commercial Lines

Impact of Uncapping Commercial Lines
Additional Increase in Rate if Uncapped
CRM
CRW
CNRM
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South East
77%
77%
8%
19%
Rest of State
20%
75%
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18%
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59%
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8%
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Unlike Personal Lines, charging actuarially sound rates for new business for commercial lines
policies would lead to practically across the board increases for all new policies
The exception to that is that 52 CRM policies would see a small decrease

Overall Impact Charging New Business Actuarial Sound Rates
• For Personal lines, charging actuarially sound rates for new business does not lead to acrossthe-board higher rates for all new business policies.
• In Personal Lines, 45.7% of current policies would see an average decrease of -3.0% if they were
charged the actuarially sound rate and 54.3% would have an average increase of 21.8%.
• It is important to note that these changes are averages. For Personal Lines, there are outliers
that would have rate increases as high as 200%.
• For Commercial, charging new business actuarially sounds rates would lead to mostly acrossthe-board higher rates for new business. There are a few exceptions for CRM.
• There would be some territories where the CRW rates would be 100% higher than the current
rate.
• Ultimately, Citizens recommends rate changes to the OIR, who make the final determination to
Citizens’ rate level. As in prior years, the rate filings submitted to the OIR will include all
information regarding the full indicated rates and the actual premium impact after application
of the 10% glide path.

Additional Considerations

• In areas where new business rates would increase there is potential for:
• Increased interest from private market carriers potentially decreasing new business
being written by Citizens.
• Increased success of and interest in the Clearinghouse by other carriers.
• An increase in depopulation of new policies written at higher rates.
• Potential for a decrease in depopulation of current Citizens policies written at the
lower capped rate.
• In areas where new business rates would decrease there is potential for:
• Citizens becoming more competitive with the private market causing additional
growth
• Reducing overall depopulation activity for policies with reduced rates
• Potential adverse impact to the real estate market in areas where Citizens new business
rates are significantly higher than current rates – especially in areas where there is little or
no private market competition.
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June 15, 2020
Mr. Barry Gilway
President, CEO, & Executive Director
Citizens Property Insurance Corporation
2101 Maryland Circle
Tallahassee, FL 32303
Dear Barry,
Given the current market dynamics in Florida, I urge you to strongly consider that Citizens
implement actuarially sound rates for new customers, while continuing to apply the 10 percent
limitation on rate increases to the renewal of Citizens policies. For over a decade, the statute
governing the rates for Citizens Insurance has provided that “rates for coverage provided by the
corporation must be actuarially sound and subject to s. 627.062, F.S., except as otherwise
provided….” This coupled with a proper interpretation of the exception in s. 627.062(6)(n)6.,
F.S., grants Citizen’s with the authority to make this critical rate change.
In Spring 2012, the Radey Law Firm provided a legal opinion (attached) to the Citizens Board of
Governors stating that, “…the applicable statutes and rating principles would permit Citizens
Property Insurance Corporation to charge new policyholders the approved actuarially appropriate
rate, while applying the statutorily mandated limit on increases only to renewing policyholders.”
That legal opinion correctly noted that the exception contained in s. 627.351(6)(n)6., F.S.,
provides that Citizens must “annually implement a rate increase which…does not exceed 10
percent for any single policy issued by the corporation…” A plain reading of this statute
indicates that the 10 percent cap applies to rate increases imposed at the renewal of policies
issued by the corporation, and thus does not apply to new Citizens customers.
In addition to the legal opinion, a combination of 25 senators and house members issued the
attached press release that said in part, “adding new customers at subsidized rates is no more
than a tax on every Floridian who does not have a Citizens policy.”
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Based on Citizens’ growth in the first 4 months of 2020 with another 8-10,000 policies added in
May/June, it is critical that Citizens do all it can to stem its growth and encourage the
sustainability of the private homeowners insurance market. Application of actuarially sound rates
for new Citizens customers will bring Citizens into compliance with the statutory directive that
its rates be actuarially sound and maintain Citizens as the insurer of last resort. Applying the 10
percent rate cap only to renewed Citizens policies will result in proper compliance with s.
627.351(6)(n)6., F.S., and prevent Citizens customers from experiencing the rate shock of
unaffordable insurance upon the renewal of their policies.
Based on these items, I believe that it is within your authority to act in the best interest of all
Floridians to implement Citizens statutorily mandated rating provisions. In order to do so, I urge
you to add this topic to the agendas for both the next meeting of the Actuarial and Underwriting
Committee and the June 24 meeting of the Board of Governors.
Kind regards,

Jeff Brandes

Attachments:
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PHONE (850) 425-6654 FAX (850) 425-6694 WEB WWW.RADEYLAW.COM
MAIL POST OFFICE BOX 10967 | TALLAHASSEE, FL 32302 OFFICE 301 SOUTH BRONOUGH ST.| STE. 200| TALLAHASSEE, FL 32301

email: dyon@radeylaw.com

November 12, 2020

Via Electronic Mail
Daniel Y. Sumner

General Counsel & Chief Legal Officer
Citizens Property Insurance Corporation
2101 Maryland Circle
Tallahassee, FL 32303

Dear Mr. Sumner:
Background
In 2011, your office requested an opinion from our firm (Radey) as to whether it was
permissible under Florida law for Citizens Property Insurance Corporation to implement an
actuarially approved rate filing by:
(1) Charging new policyholders the full actuarily indicated rates, regardless of the amount
of the premium increase an individual policyholder is charged; and
(2) Charging policyholders currently in Citizens, at renewal, the actuarially indicated rate
except that where such rate results in a premium increase of more than 10%, the
premium increase would be limited to 10%.
In 2011, it was our opinion that Citizens had the authority to limit the application of the
10% cap on rates to those policyholders insured by Citizens at the time of the rate increase and
their own policy renewal. You have asked that we review the letter and advise you whether our
opinion has changed.
Summary
Having reviewed the specific facts and the relevant statutes, rules and regulations, it
remains our opinion that it is permissible for Citizens to impose a cap on premium increases of
10% on policies insured by Citizens while charging any new policyholders the actuarily indicated
rate.
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Discussion
Citizens is a very tightly regulated entity beginning with the process for determining
proposed rate levels. In section 627.351(6)(n)1., the law requires that: “Rates for coverage
provided by the corporation must be actuarially sound and subject to s. 627.062, except as
otherwise provided in this paragraph. The corporation shall file its recommended rates with the
office at least annually. The corporation shall provide any additional information regarding the
rates which the office requires.”
The rating law in Florida (section 627.062, Florida Statutes) and generally accepted
actuarial principles, establish a test with three criteria for determining appropriate rate levels. Rates
must not be excessive, inadequate, or unfairly discriminatory. Therefore, absent other specific
statutory authorization or mandate, it would not be appropriate to phase-in a rate increase, since
by definition charging the lower rate during the phase-in would require charging an inadequate
and unfairly discriminatory rate.
There are, however, two statutes that either permit or require rate increases to be phasedin in Florida, section 627.0629(5)1 and section 627.351(6)(n)6. 2 These statutes create a
permissible, temporary, exception to the requirement that rates not be inadequate or unfairly
discriminatory. While neither specifically addresses the issue of whether a phase-in may be applied
to both new and renewal business, we believe when read in the context of the overall rating law
and the enabling statute for Citizens, these statutes permit Citizens to treat new and renewing
policyholders differently.
In general, Florida law prohibits rates from being excessive, inadequate, or unfairly
discriminatory. (See for example (627.062(1), Florida Statutes.) This would mean that rates should
reflect the expected loss and expense costs of the risk being insured. As stated in the Statement of
Principles Regarding Property and Casualty Insurance Ratemaking:
Principle 4: A rate is reasonable and not excessive, inadequate, or unfairly discriminatory
if it is an actuarially sound estimate of the expected value of all future costs associated with
an individual risk transfer.

1

Section 627.0629(5), Florida Statutes, has been amended since our initial opinion in 2011.
Effective July 7, 2017, the statute was amended to state, “In order to provide an appropriate
transition period, an insurer may implement an approved rate filing for residential property
insurance over a period of years. Such insurer must provide an informational notice to the office
setting out its schedule for implementation of the phased-in rate filing.” § 627.0629(5), Fla. Stat.
(2017). Despite the amendment, paragraph (5) still supports the opinion that rates may be phasedin.
2
Section 627.351, Florida Statutes, has likewise been amended multiple times since 2011;
however, the language of subparagraph (6)(n)6. remains the same.
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Definitions for excessive, inadequate, and unfairly discriminatory are found in section
627.062(2)(e). Significantly, the statute provides that:
6.

A rate shall be deemed unfairly discriminatory as to a risk or group of risks if the
application of premium discounts, credits, or surcharges among such risks does not
bear a reasonable relationship in the expected loss and expense experience among
the various risks.

A rate is deemed inadequate if:
5.

…discounts or credits are allowed which exceed a reasonable reflection of expense
savings and reasonably expected loss experience from the risk or group of risks.

Finally, Actuarial Standard of Practice No. 12 (Risk Classification) states, in part, rates
within a classification system would be considered equitable if differences in rates reflect material
differences in expected costs for risk characterizations. If some portion of the class receives an
arbitrary benefit from the application of the cap, the rates are not being applied fairly.
Thus, it is clear that to meet the basic statutory test and general actuarial principles for
appropriateness, rates for new and renewing policies should reflect their expected costs and losses,
and if those are the same for different risks, they should be charged the same.
However, the statue implementing Citizens states:
6.

Beginning on or after January 1, 2010, and notwithstanding the board's
recommended rates and the office's final order regarding the corporation's filed
rates under subparagraph 1., the corporation shall annually implement a rate
increase which, except for sinkhole coverage, does not exceed 10 percent for any
single policy issued by the corporation, excluding coverage changes and
surcharges.

It is clear that an existing Citizens’ policyholder’s rate increase cannot exceed 10% in a year. But
it is not so clear when one tries to apply the cap to a new policy coming into Citizens. There is no
“single policy issued by the corporation…” to serve as the base for application of the limit.
Section 627.0629(5), Florida Statutes, permits (but does not require) an insurer to
implement an approved rate filing for residential property insurance over a period of years “to
provide an appropriate transition period.” This statute, however, makes no distinction between
new or renewal business. However, it does provide an exception to the requirement that rates meet
the “not inadequate nor unfairly discriminatory” test, at least with respect to residential property
rates.
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Citizens’ enabling statute, of course, has a mandatory 10% rate increase cap, requiring
increases above that to be phased-in. But again, the statute is silent as to how it is to be applied to
new poicies. Section 627.351(6)(n), Florida Statutes, creates the process for determining and
implementing rate changes for Citizens. Subparagraph (n)1. requires Citizens to charge rates which
are “actuarially sound and subject to s. 627.062, except as otherwise provided in this paragraph.”
Citizens is directed by this statute to begin this process by filing, at least annually, recommended
rates with the Office of Insurance Regulation (“Office”). The Office is then required to issue a
final order establishing the rates for Citizens, presumably based on the recommendations and
support provided by Citizens and any additional information the Office may require. While it is
not entirely clear, when read in context with subparagraph 6, it appears the goal of this initial
process in subparagraph 1. is to establish and approve actuarially sound rates that all policyholders
pay as quickly as possible.
Subparagraph 6 provides:
5.

Beginning on or after January 1, 2010, and notwithstanding the board’s
recommended rates and the office’s final order regarding the corporation’s filed
rates under subparagraph 1., the corporation shall annually implement a rate
increase which, except for sinkhole coverage, does not exceed 10 percent for any
single policy issued by the corporation, excluding coverage changes and
surcharges. (Emphasis added).

This subparagraph clearly suggests that the initial step is to establish actuarially sound rates
and then implement limits on the rate increases for policies issued by Citizens. The statute does
not provide, nor does the legislative history provide, specific guidance on what is meant by
“implement a rate increase which…does not exceed 10 percent for any single policy issued by the
corporation….” It is certainly reasonable to read this limitation as capping only policies being
renewed by Citizens. First, a plain reading of the statute supports such an interpretation because
the Legislature tied the 10% cap to a rate increase, not merely the rate charged by Citizens. Only
an existing (and renewing) policyholder can be charged a rate increase; a new policyholder is
simply charged a rate. Second, there would be no effective way to limit increases for new policies
as some will be priced higher and some lower than the Citizens’ rate. This interpretation has the
additional benefit of increasing the number of policies written by Citizens that are properly priced.
This reading mitigates the amount of an increase an existing policyholder would have to pay, i.e.
“any single policy issued by the corporation,” but would not create a situation where a new
policyholder would have an incentive to leave a private insurer to take advantage of an artificially
low rate being offered by Citizens.
In our opinion, therefore, Florida law does not preclude Citizens from charging new
policyholders the approved actuarially appropriate rate even though increases for existing
policyholders are limited by section 627.351(6)(n)6. Assuming the approved actuarially sound
rate is more than 10% for any current policyholder then, by definition, the application of the
statutory cap causes the rates to immediately be inadequate and discriminatory. While the
legislature certainly can mandate such limits, the language of the statute does not clearly instruct
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how the limit should be applied and therefore is subject to interpretation and the exercise of
reasonable judgment. It is reasonable to read the statute to first require the establishment of an
actuarially sound rate, without consideration of any capping requirements, and then to apply the
limits on rate increases solely to existing Citizens policyholders. The statute is also susceptible to
the interpretation that a rate increase which does not exceed 10% must be determined and then that
rate applied for all policyholders. However, we do not believe this interpretation promotes the
overall statutory goals as well.
Historically, the Office has established in its initial order a rate that is identical for both
new and renewal policies and that assures no existing policyholder is subject to a rate increase in
excess of 10%. This interpretation treats new and renewing policyholders the same and prevents
discrimination between them. Arguably, however, it increases the discrimination between the
policyholders whose rates are capped and those who pay actuarially sound rates. While this may
be a reasonable reading of the statute, we do not believe it is the only interpretation that could be
adopted. We find nothing in Florida law or the actuarial standards we reviewed to preclude
charging a different rate for renewal and new business during the phase-in period.
An argument certainly exists that Citizens should not treat similar risks differently because
one is a renewal policy and one is a new policy, and that such discrimination is unfair
discrimination that is prohibited by section 627.062. But charging them the same rate does not
resolve the issue of inadequate rates and discrimination relative to other policyholders who pay
adequate rates. In interpreting how to apply section 627.351(6)(n), a dilemma is presented as to
whether it is better to avoid discriminating against some policyholders in the same class based on
whether they are renewing with Citizens or purchasing their policy from Citizens for the first time,
or to charge as many policyholders as possible the actuarially sound rate. Clearly, those paying the
capped rate are paying an inadequate rate and, at least compared to those paying the noncapped
rate, a discriminatory rate. There is precedent in Florida to suggest a rate may be held to be unfairly
discriminatory where one class of risk is asked to pay the fully indicated rate while another class
of risk is asked to pay an amount that is capped. In Mutual Insurance Rating Bureau v. Williams,
189 So. 2d 389 (Fla. 1st DCA 1966), the court found rates in one territory (Dade) were excessive
and unfairly discriminatory compared to other territories because the fully indicated rate was being
charged in Dade while a cap of 33.3% was applied to limit increases in other territories. This case
suggests that unfair discrimination can be found to exist both within a class and between classes.
It is therefore necessary to exercise reasonable judgment to minimize the conflicts in light of the
statutory language and goals.
The statute governing Citizens (subparagraph 6) acts to limit Citizens’ ability to fully
comply with the principle that rates must be actuarially sound by requiring a cap on increases for
Citizens’ policyholders. However, it does not require that the rate cap be applied to new
policyholders. 3 Thus, to avoid charging new policyholders an inadequate rate, the cap should not
be applied to them unless the statute clearly requires it to be done.
3

Regardless, Section 627.0629(5), gives Citizens flexibility to phase residential rate increases in.
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If you have any questions or wish to discuss this matter further, please let me know.
Sincerely,
David A. Yon

